





e Virgin Australia is an established international carrier and is therefore reasonably
capable of obtaining the necessary approvals to operate on the route and of
implementing its application; and

e there is no evidence that Virgin Australia has failed to service the route effectively.

3.6 In these circumstances, the Commission concludes that the renewal of
Determination [2009] IASC 133 would be of benefit to the public.

3.7 Further, as part of the renewal, Virgin Australia has requested continued permission
for the capacity to be used to provide services jointly with Etihad and Air Berlin.

3.8 Subsection 15(1) of the Act allows a determination to include such terms and
conditions as the Commission thinks fit. Subsection 15(2) provides, in part, that the
determination must include a condition stating the extent (if any) to which any such carrier
may use that capacity by providing joint international air services with another Australian
carrier or any other person.

3.9  Under paragraph 3.6 of the Policy Statement, where capacity that can be used for code
share operations is available under air services arrangements, including where foreign airlines
have rights to code share on services operated by Australian carriers, the Commission would
generally be expected to authorise applications for use of capacity to code share. However, if
the Commission has serious concerns that a code share application (or other joint service
proposal) may not be of benefit to the public, it may subject the application to more detailed
assessment using the additional criteria set out in paragraph 5 (whether the application is
contested or not). Before doing so, the Commission will consult with the Australian
Competition and Consumer Commission (the ACCC).

3.10 The Commission does not have serious concerns that the continued use of the
capacity on the Thailand route in joint services with Etihad and Air Berlin may not be of
benefit to the public. The Commission considers it is unlikely that Etihad and Air Berlin
would compete with Virgin Australia on the route absent the code sharing arrangement. In
this regard, it did not consult the ACCC on the matter and does not propose to subject the
application to more detailed assessment under paragraph 5 of the Policy Statement. -

3.11 The Commission notes that it has previously allocated capacity to Virgin Australia
to be used in joint services with other airlines on the route in the interests of providing
commercial and operational flexibility, consistent with the Act. The Commission considers
that including this condition is consistent with the object of the Act and the Policy Statement,
both of which make it clear that the Commission should have regard to the need for
Australian airlines to be able to compete effectively with one another and with foreign
airlines.

3.12  In the interests of providing commercial and operational flexibility, consistent with
requirements of the Act, the Commission authorises the use of the capacity in joint services with
Etihad and Air Berlin.

3.13  Consistent with paragraph 3.7 of the Policy Statement, in relation to joint services, the
Commission includes a condition requiring Virgin Australia to take all reasonable steps to
ensure that passengers are informed, at the time of booking, of the carrier that is actually
operating the flight. o
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. 3.14 Virgin Australia advised the Commission that from mid-January 2013 all Virgin
Australia flights would be operated under the VA designator and that once this occurred code
share operations between Virgin Australia entities would no longer be required. Accordingly,
in this determination the Commission has removed conditions contained in Determination
[2009] IASC 133, as varied by Decision [2011] IASC 205, allowing for joint services and
code sharing between Virgin Australia entities.

4 Determination for renewal of Determination [2009] IASC 133
allocating capacity on the Thailand route to Virgin Australia
([2013] IASC 140)

4.1 The Commission’s delegate makes, in accordance with section 8 of the Act, a
determination in favour of Virgin Australia Airlines (SE Asia) Pty Ltd (Virgin Australia),
allocating 3.15 B747 equivalent services per week in each direction between Australia and
Thailand under the Australia — Thailand air services arrangements.

4.2  The determination is for five years from 11 November 2014.
4.3 The determination is subject to the following conditions:
e Virgin Australia is required to fully utilise the capacity;

e the capacity may be used by Virgin Australia to provide services jointly with
Etihad in accordance with; '

— the code share agreement between Virgin Australia and Etihad dated
26 August 2010; or

— any subsequent code share agreement between Virgin Australia and Etihad,
whether or not it replaces the existing agreement, with the prior approval of
the Commission;

e the capacity may be used by Virgin Australia to provide services jointly with Air
Berlin in accordance with;

— the code share agreement between Virgin Australia and Air Berlin dated
28 June 2013; or

— any subsequent code share agreement between Virgin Australia and Air Berlin,
whether or not it replaces the existing agreement, with the prior approval of the
Commission;

o under the code share agreements with Etihad and Air Berlin, Virgin Australia
must take all reasonable steps to ensure that passengers are informed of the carrier
actually operating the flight at the time of booking. Nothing in this determination
exempts Virgin Australia from complying with the Australian Consumer Law;

e under the arrangements with Etihad and Air Berlin, Virgin Australia may not price
and market its services jointly, or share or pool revenues/profits on the route with
Etihad or Air Berlin unless such practices are authorised by the ACCC under the
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Competition and Consumer Act 2012 or otherwise authorised by the Australian
Competition Tribunal, in the event of review by that Tribunal; and

e changes in relation to the ownership and control of Virgin Australia are permitted
except to the extent that any change:

— results in the designation of the airline as an Australian carrier under the
Australia - Thailand air services arrangements being withdrawn; or

~ — has the effect that another Australian carrier, or a person (or group of persons)
having substantial ownership or effective control of another Australian carrier,
would take substantial ownership of Virgin Australia or be in a position to
exercise effective control of Virgin Australia, without the prior consent of the
Commission.

Dated: o F November 2013

N

Marlene Tucker
Executive Director
Delegate of the IASC Commissioners
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