








5.6 The same media release announced that from 23 March 2016 (the same date when 
Tigerair commences its direct services to Denpasar), VAIA will withdraw from the following 
routes: 

• Adelaide-Denpasar: five return services per week 
• Melbourne-Denpasar: daily return services 
• Perth-Denpasar: eight return services per week. 

5.7 From the media release, it is clear the proposed user of the capacity on the Indonesia 
route is Tigerair. 

5.8 In relation to VAIA's assertion that the 'Commission does not possess any powers to 
assess, monitor or enforce ownership and control requirements for Australian international 
airlines' and that this role resides exclusively with the Department, the Commission 
acknowledges that the designation of Australian international airlines is a function and 
responsibility of the Department. The Commission notes that Australian carriers seeking 
designation are required to demonstrate their capability to comply with the requirements of 
the relevant air services arrangements including the requirement that the relevant airlines are 
substantially owned and effectively controlled by Australian nationals. 

5.9 The Commission further notes that section 15(2)(f) of the Act provides that a 
determination 'must include a condition stating the extent to which changes in the ownership 
or control of any such carrier are permitted while the determination is in force'. In light of 
this requirement of the Act, the Commission includes in all its determinations a condition 
stating that changes in relation to ownership and control of the relevant airlines authorised to 
utilise the capacity are permitted except to the extent that such change results in the 
designation of the Australian carrier under the relevant air services arrangements being 
withdrawn. 

Application of relevant criteria 

5.10 The application seeks to vary the Determination so as to include a condition referred 
to in section 15(2)(ea) of the Act. Additionally, the application seeks a variation to a 
condition in the Determination which is of a kind referred to in section 15(2)( d). In light of 
this, the variation sought is a transfer application as defined under subsection 4(1) of the Act. 
The application, therefore, will be decided under section 25 of the Act. 

5.11 Subsection 25(1) provides that the Commission must make a decision varying the 
determination in a way that gives effect to the variation requested, subject to subsection 
25(2). Subsection 25(2) states that the Commission must not make a decision varying the 
determination in a way that varies, or has the effect of varying an allocation of capacity ifthe 
Commission is satisfied that the allocation, as so varied, would not be of benefit to the public. 

5.12 Under section 26 of the Act, in assessing the benefit to the public of a variation of an 
allocation of capacity, the Commission is required to apply the criteria set out in any policy 
statement issued by the Minister under section 11. 

5.13 Pursuant to section 11 ofthe Act, the Minister issued Policy Statement No. 5 dated 
19 May 2004 (the Policy Statement). The Policy Statement sets out the range of criteria 
which the Commission is required to apply in assessing the benefit to the public of 
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allocations of capacity. It also provides other guidance to the Commission in performing its 
functions. 

5.14 Paragraph 6.5 of the Policy Statement provides that in circumstances where a carrier 
requests a variation of a determination to allow it flexibility in operating capacity allocated to 
it to include a condition of a type referred to in section 15(2)(ea) of the Act, the criteria in 
paragraph 4 of the Policy Statement are applicable to any persons of the description used in 
that section. 

5.15 Section 15(2)(ea) of the Act provides for the inclusion of a condition in the 
determination that the capacity may be used in whole or in part by one or more of the 
following: 

(a) the carrier (to whom the capacity is allocated); 
(b) a wholly-owned subsidiary of the carrier; and 
(c) if the carrier is a wholly-owned subsidiary of another Australian carrier-that 
other carrier. 

5.16 Paragraph 6.5 requires the Commission to apply the criteria in paragraph 4 of the 
Policy Statement to any of the persons listed in section 15(2)(ea). Paragraph 4 of the Policy 
Statement provides, in part, that it is not of benefit to the public for the Commission to 
allocate capacity to an Australian carrier (or a wholly-owned subsidiary) unless such carrier: 

(a) is reasonably capable of obtaining the necessary approvals to operate on the route; 
and 

(b) is reasonably capable of implementing their applications. 

5.17 The Commission sought advice from the Department to determine if Tigerair is 
reasonably capable of obtaining the designation, licensing and operational approvals 
necessary to operate on the Indonesia route. On 18 September 2015, the Department advised 
the Commission that on the basis of information provided by Tigerair, the Department has 
determined that Tigerair complies with the relevant ownership and control requirements of 
the Air Navigation Act 1920 as well as the requirements for designation as an Australian 
international airline. The Department further advised that on 3 August 2015, the Department 
formally designated Tigerair under the Australia-Indonesia air services arrangements. 

5.18 After a careful assessment ofthe available information before it, the Commission has 
come to the view that Tigerair is reasonably capable of obtaining the necessary approvals to 
operate on the Indonesia route and reasonably capable of implementing its proposed 
operations. This means that there is public benefit arising from the proposed use of the 
capacity on the Indonesia route by Tigerair. 

5.19 The Commission further notes that the passenger traffic between Australia and 
Indonesia continues to grow, averaging over 10 per cent per annum in the five years to 2015. 
Indonesia is currently one of Australia's largest countries for outbound resident traffic '\1\ith 
over 1.1 million passengers in the year ending July 2015. 1 Jetstar International, Garuda 
Indonesia, V AlA, Air Asia Indonesia, and Qantas operate services on the routes between 
Australia and Indonesia. 

1 Source: ABS 3401.0- Overseas Arrivals and Departures, Australia, July 2015 
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5.20 The Commission considers that Tigerair's proposed services between Australia and 
Denpasar will likely benefit consumers as Tigerair's presence on the Indonesia route will 
likely promote competition on this popular route. 

5.21 In light of the above, the Commission has decided to vary the conditions in the 
Determination, as requested by V AlA, to authorise the use of the capacity by an Australian 
carrier which is a wholly-owned subsidiary of V AlA. In accordance with section 15(1) of the 
Act, the Commission may include such terms and conditions as it thinks fit. 

6 Decision [2015] IASC 211 varying Determination [2013] IASC 131 

6.1 In accordance with section 25 of the Act, the Commission varies Determination 
[20 13 J IASC 131, which allocates unrestricted passenger capacity between points in Australia 
(except Sydney, Melbourne (including Avalon), Brisbane and Perth) and Indonesia under the 
Australia-Indonesia air services arrangements by: 

Deleting the conditions in the Determination and replacing the conditions with the following: 

• "V AlA is required to fully utilise the capacity; 

• only V AlA or another Australian carrier which is a wholly-owned subsidiary of 
VAIA is permitted to utilise the capacity; 

• neither V AlA nor another Australian carrier which is a wholly-owned 
subsidiary of V AlA is permitted to utilise the capacity to provide services 
jointly with another Australian carrier or any other person without the approval 
of the Commission; and 

• changes in relation to the ownership and control of the airlines authorised to 
utilise the capacity are permitted except to the extent that any change: 

results in the. designation of the airline as an Australian carrier under the 
Australia- Indonesia air services arrangements being withdrawn; or 

has the effect that another Australian carrier, or a person (or group of 
persons) having substantial ownership or effective control of another 
Australian carrier, would take substantial ownership of the airlines or be in 
a position to exercise effective control of the airlines, without the prior 
consent of the Commission." 

Dated: 24 September 2015 

JOHN KING 
Presiding Commissioner 
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IAN DOUGLAS 
Commissioner 
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