














Transport Security Program needed to be updated as well to reflect changes in its proposed 
operations. The Department concluded that until the above issues were resolved and 
additional information received, it could not give an unqualified assurance to the 
Commission that Pionair would be reasonably capable of obtaining the licensing, 
designation and operational approvals necessary to operate services on the route. 

5.14 The Commission followed-up with the Department verbally to establish whether 
Pionair had provided the Department with the supplementary material to support its 
application for an international airline licence. The Department advised that Pionair had 
informed the Department that it had submitted an application to CASA for an upgrade of 
its AOC. Pionair has also informed the Commission that it had submitted an application 
to CASA to upgrade its AOC. 

5.15 In relation to the requirement of the New Caledonian Government that the airline 
conducting the service must have an AOC, the Commission considers that Pionair would 
reasonably be able to fulfil this requirement once CASA has upgraded its AOC. In this 
regard, Pionair has provided evidence to the Commission that it has previously obtained 
landing approval of a commercial flight for a charter service into New Caledonia. 

5.16 From the information available to it, the Commission considers Pionair is 
reasonably capable of obtaining the necessary approvals to .operate on the New Caledonia 
route. 

Ability to implement its proposals 

5.17 Pionair has provided the Commission, on a confidential basis, with financial 
statements for both Pionair and Skyforce (its trading arm), including balance sheets and 
cash flow forecasts for its proposed scheduled services and other activities. 

5.18 Pionair has also provided letters of support from four companies, which the 
Commission has taken into account in its assessment ofPionair's claims. The Chairman 
and major shareholder of Skyforce/Pionair, Stephen Ferris, has also given the Commission 
a letter of support. In the letter, he states that he purchased the business from its existing 
owners in 2011 and is fully committed to its success, and should the need arise, is willing 
to inject further funds. 

5.19 The Commission notes that it recently granted an interim determination in favour 
of Pionair allocating 18 tonnes of freight capacity per week in each direction on the PNG 
route valid for three years (refer to [2013] IASC 129). The Commission, in that case, 
found Pionair to be reasonably capable of implementing its proposed air services on the 
route. 

5.20 As the Commission stated in [2010] lAS 110 allocating capacity to Pionair on the 
PNG route, it is not necessary or possible for the Commission to be certain that a new 
carrier will be able to start and sustain services over the long term in order for an 
allocation to be made. The Commission need only be satisfied that the airline is 
' reasonably capable' of obtaining the necessary approvals and of implementing its 
proposals. 
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5.21 Further, Pionair informed the Commission that it expects to be able to start 
operating the Brisbane-Noumea service within eight weeks from when CASA has 
upgraded its AOC to allow for scheduled international services. 

5.22 On the basis of the information available to it, the Commission considers that 
Pionair would be reasonably capable of obtaining the necessary approvals to operate on 
the New Caledonia route and of implementing its proposed weekly service on the route. 

6 Paragraph 5 criteria 

6.1 As noted previously, paragraph 5 of the Policy Statement provides additional 
criteria for assessing benefit to the public and requires that the Commission take as the 
preeminent consideration the competition benefits of each application. 

6.2 In this instance, however, as only one applicant has met the paragraph 4 criteria 
and there are no competition concerns with the proposals of that applicant, the 
Commission considers it is not necessary to consider the application against the paragraph 
5 criteria. 

7 Conclusion 

7.1 In this case, there is only one (all-cargo) service per week which may be allocated 
and the Commission must decide which of the applicants satisfies the relevant criteria. 

7.2 The Commission considers that the threshold test is satisfaction of the paragraph 4 
criteria contained in the Policy Statement. Paragraph 4 clearly provides that it is not of 
benefit to the public for the Commission to allocate capacity to Australian carriers unless 
such carriers: 

• are reasonably capable of obtaining the necessary approvals to operate on the route; 
and 

• are reasonably capable of implementing their proposed services as contained in 
their applications. 

7.3 As discussed above, PAE appears to be unlikely to be able to obtain approval 
from the New Caledonian Government to operate air services to that country. For this 
reason, the Commission considers that P AE would not be reasonably capable of obtaining 
the necessary approvals to operate on the New Caledonia route and of implementing its 
proposed services on this route. 

7.4 On the other hand, Pionair appears to satisfy the New Caledonian requirement to 
operate air services in that country as Pionair has an AOC in its own right, although it is 
still awaiting approval from CASA to upgrade its AOC. The Commission considers that 
Pionair would be reasonably capable of obtaining the necessary regulatory approvals to 
operate between Australia and New Caledonia and of implementing its proposed services 
on the New Caledonia route. 
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7.5 The Commission, however, decided not to allocate the capacity for five years, as 
requested by Pionair. The Commission normally issues interim determinations valid for a 
period of three years to new carriers, particularly where capacity is restricted, and on this 
particular route, there is only one weekly service available for allocation. Additionally, 
given that Pionair does not have a track record of conducting and sustaining scheduled 
international services, and that its experience is mainly in providing charter services, the 
Commission considers it would not be advisable to lock-in the capacity for a period of five 
years. The Commission notes that under the previous ownership of Pionair, the airline was 
allocated 12 tonnes of capacity on the PNG route in September 2010, but it was never able 
to use that capacity in spite of being granted three extensions to fully utilise the capacity. 
The determination was subsequently revoked on 11 May 2012. 

7.6 Pionair has not provided a specific date by which it will fully utilise the capacity. 
It indicated, however, that it will be able to commence operation within eight weeks from 
when it obtains all regulatory approvals including CASA's upgrade of its AOC. The 
Commission accepts that it is difficult to nominate a specific date given that Pionair does 
not know when it will obtain all the regulatory approvals necessary to implement the 
proposed services. Nonetheless, paragraph 9.1 of the Policy Statement provides that for 
the purposes of specifying when allocated capacity must be fully used, the Commission 
should specify as short a period as is reasonable having regard to the steps required to 
commence operations. 

7.7 The Commission has decided to require Pionair to fully utilise its capacity by 
31 December 2013. In the Commission's view, this timeframe should enable Pionair 
adequate time to obtain the regulatory approvals necessary to implement its planned 
services. Should Pionair not be able to fully utilise the allocated capacity by 
31 December 2013, the Commission would expect Pionair to hand back the allocated 
capacity unless it can satisfy the Commission that the causes of any delay are beyond its 
control. 

7.8 As part of monitoring the full utilisation of the capacity, the Commission has 
decided to require Pionair to submit a quarterly capacity utilisation report on the New 
Caledonia route. 

8 Draft Interim Determination 

8.1 On 31 July 2013, the Commission publicly released a draft version of this interim 
determination. Submissions on the draft interim detennination were .invited. P AE made a 
·confidential submission to clarify the reasons for its inability to utilise the capacity it was 
allocated under determination [2003] IASC 123 on the PNG route (which is referred to in 
paragraph 5.1 ofthis document). The Commission amended paragraph 5.1 to clarify 
PAE's operations on the PNG route. 

8.2 P AE acknowledged that its inability to meet the current requirement of theN ew 
Caledonian Government for an operator to hold an AOC in its own right left the 
Commission in a position where it could not allocate the freight capacity to P AE. 
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9 Interim Determination allocating capacity on the Australia-
France Route 3 (New Caledonia route) to Pionair ([2013] IASC 128) 

9.1 In accordance with section 7 of the Act, the Commission makes an interim 
determination in favour ofPionair, allocating one all-cargo service per week with capacity 
up to 28 tonnes on the Australia - France Route 3 (New Caledonia route), in accordance 
with the terms of the Australia - New Caledonia air services arrangements. 

9.2 This interim determination is valid for three years from the date it is issued. 

9.3 In accordance with section 15 of the Act, the interim determination is subject to the 
following conditions: 

• Pionair is required to utilise the capacity from no later than 
31 December 2013, or from such other date approved by the Commission; 

• Pionair is required to submit to the Commission within two weeks at the end 
of each quarter a report about its utilisation of the capacity; 

• only Pionair is permitted to operate the capacity; 

• Pionair is not permitted to operate the capacity to provide joint services with 
another .Australian carrier or any other person without the approval of the 
Commission; and 

• changes in relation to the ownership and control ofPionair are permitted 
except to the extent that any change: 

results in the designation of the airline as an Australian canier under the 
Australia - New Caledonia air services arrangements being withdrawn; or 

- has the effect that another Australian carrier, or a person (or group of 
persons) having substantial ownership or effective control of another 
Australian carrier, would take substantial ownership of Pionair or be in a 
position to exercise effective control ofPionair, without the prior consent of 
the Commission. 

Dated: f~ August 2013 

Jill Walker 
Chairwoman 
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